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I.. INTRODUCTION

fHIS CONSTITUTES NOTICE OF ENTRY
AS REQUIRED BY FRCP, RULE 77(d).

This case arises from the alleged infringement of an online video game agatnst trademarks and
copyrights held in comic book characters. Plaintiffs Marvel Enterprises, Inc. and Marvel Characters, Inc.
(collectively, “Plaintiffs”) produce comic books and own the copyrights and trademarks to comic book
characters such as “The X-Men” and “The Hulk.” Defendants and Counterclaimants, NCSoft
Corporation, NC Interactive, Inc., and Cryptic Studios, Inc. (collectively, “Defendants™), own and
distribute an online video game called “City of Heroes.”

Defendants’ First Amended Complaini alleges the following facts:

The “City of Heroes software enables users to role-play and interact as superheroes in Paragon
City, a virtual, online game environment hosted on Defendants’ servers. Upon launching the game
software, users must click through a User Agreement screen that specifies that they will not take any
action in the game to infringe on third party rights. After accepting the Agreement, users select one of
eleven servers, each containing a separate version of Paragon City. They then create a superhero
character to play by selecting options and traits from game’s menus for appearance, origins, archetypes,
and powers. Based on the number of options, approximately 10 unique character configurations are
possible. Next, users choose the superhero’s name, subject to the restrictions imposed by a Block List of
prohibited terms and third party names. Once the user finishes, he or she may enter and explore Para
City. Defendants do not prescreen the characters; they are created and played at the direction of the
users. Users may play and save the character only on the particular server he or she initially chose. ]24]_
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Defendants have registered the trademarks “City of Heroes” and “City of Villains.” Since the
game’s release, it has gamered substantial public attention, including awards from Billboard
Magazine and the Electronics Entertainment Expo, as well as articles in Forbes and Game World. In
April of 2004, Defendants introduced a “City of Heroes” comic book about superheroes’ adventurés
in Paragon City. Defendants distribute this publication to its game users directly and distribute it to.
the general public through a partnership with Diamond Comic Book Distributors, the largest fii
distributor in the business. Comic book stores nationwide now carry the book, and it has one of the’
largest circulation figures for a single-issue title. Defendants have also promoted the new comic
through various press releases, trade publications, and trade shows for comic book fans. In Summer
2004, Defendants advertised the “City of Heroes” game in comic books by several major publishers,
including Marvel.

On September 13, 2004, Plaintiffs first contacted Defendants to complain that the “City of
Heroes” game contained characters who infringed on Plaintiffs’ intellectual property rights.

On October 11, 2004, Plaintiffs sent Defendants a letter entitled “DMCA Notification.” The
DMCA, or Digital Millennium Copyright Act, is a federal statute that requires Internet Service
Providers to remove infringing material from their websites upon notice by the copyright holder.
Defendants objected that this letter failed to comply with the DMCA because it lacked statements of
accuracy or good faith belief. Defendants further objected that the names of characters specified in
the letter had already been added to the software’s Block List. Nevertheless, Defendants agreed to
review the characters and modify the Block List if needed.

On November 2, 2004, Plaintiffs sent a second DMCA notification identifying several
characters, including “Hulk10" and “Wolverine20,” as infringing creations in “City of Heroes.”
However, “Hulk10" and “Wolverine20" were actually created by Plaintiffs’ own attorneys using the
game. Unaware of this fact, and in order to comply with the DMCA's requirements, Defendants
deleted any characters bearing these names from user accounts. Because Plaintiffs did not identify
which servers stored the allegedly infringing characters and did not provide pictures of those
particular characters, Defendants had to delete more than 20 different characters on different servers
to make sure that the allegedly infringing characters were eliminated. Defendants allege that,
because “Hulk10" and “Wolverine20" were created by Plaintiffs’ agents, and because Plaintiffs’
agents chose the server to use, Plaintiffs should have known which server hosted them. Defendants
also contend that, as a result of Plaintiffs’ vague allegations, many innocent users lost non-infringing
characters that they had spent considerable time and energy developing and improving.

On November 10, 2004, Plaintiffs filed their initial Complaint. Plaintiffs contend that “City
of Heroes” infringes their intellectual property rights by permitting users to design and play
superhero characters who are virtually identical to Plaintiffs’ characters.

On January 27, 2005, Plaintiffs sent Defendants a third DMCA notification identifying more
infringing characters. Defendants again objected that this notification was defective, misleading, and

vague.

On February 2, 2005, Plaintiffs sent Defendants a letter admitting that three of the characters
that it had identified in its January letter were in fact creations by Plaintiffs’ own agents.

In April of 2005, Plaintiffs published an issue of its “New Thunderbolts” comic containing
the following teaser tag line to promote its next issue: “The battle to save Manbhattan! Secrets
revealed! Surprise betrayals! A miraculous return! And finally. . . ‘A CITY OF HEROES.””

The subsequent issue of “New Thunderbolts” again used Defendants’ trademark. The title page read:
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